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vs. 


GIANT FOOD INC., 
(a body corporate) 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The United States District Court for the District of Columbia took 


jurisdiction over this case pursuant to Title 11, Section 306 of the Dis- 
trict of Columbia Code (1961). This Court has jurisdiction over this 
appeal under 28 U.S.C. sec. 1291. 
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STATEMENT OF THE CASE 


This is a case involving an injury to Mrs. Lydia Fuller resulting 
from a fall in a Giant Food Store. 


On September 16, 1959, the appellants, Lydia V. and Carl R. Fuller 
went shopping at the Giant Food Store on Good Hope Road, Southeast (J.A.6). 


Mrs. Fuller testified that they entered the store to look for a mag- 
netic bulletin board which she had seen advertised in the paper (J.A. 6). 
As she walked around a group of shelves, she turned to her right and found 
the board. Mrs. Fuller then took one step and reached forward at the 
same time. As she did so, she slipped on the particles on the floor. (J.A. 7) 
After she slipped, Mrs. Fuller looked at the floor to see what it was that 
had caused her to slip (J.A. 7). 


Mrs. Fuller testified that there was water and sawdust in the area 
where she slipped (J.A. 6, 9-11). She further testified she slipped on a 
crushed grape or a plum (J.A. 8-11). 


Mr. Carl Fuller testified that when he went to help his wife, after 
she had slipped, he noticed there was some sawdust and a wet substance 
on the floor where Mrs. Fuller had slipped (J.A. 12-14). He further tes- 


tified there was no sawdust anywhere else in the area (J.A. 12). Mrs. Ful- 


ler testified that a stock-man cleaned up the floor with a piece of card- 
board and a piece of paper (J.A. 8). Mr. Fuller also testified that the at- 
tendant cleaned up the matter on the floor with a piece of brown paper 
and a cardboard (J.A. 13). 


Upon completion of the appellants’ case, the trial court directed a 
verdict for the appellee. A motion for a new trial was denied and this 
appeal followed. 


STATEMENT OF POINTS 


1. The trial court erred in directing a verdict for the appellee 
(defendant) at the close of appellants' case because there was evidence 
from which the jury could find the appellee was negligent. 


SUMMARY OF ARGUMENT 


The case was taken from the jury at the close of appellants’ evi- 
dence and a verdict was directed for the appellee. The trial court con- 
cluded there was no evidence of negligence from which the jury could 
find the appellee liable for Mrs. Fuller's injuries. 


There was uncontradicted testimony by both Mr. and Mrs. Fuller 
that there was water and a crushed grape on the floor at the place where 
Mrs. Fuller slipped. There was further testimony that there was saw- 
dust on the floor at the place where the female appellant fell. The pre- 
sence of sawdust would indeed be evidence of notice of the unsafe condi- 


tion. 


The evidence, with all legitimate, reasonable, or proper inferences 
that may be drawn therefrom, is to be viewed and construed in the light 
most favorable to the appellants. The existence of the sawdust on the 
floor at the place where Mrs. Fuller slipped was evidence of actual 
notice of the condition of the floor. The reasonable conclusion being that 
it was placed there by an employee of appellee. 


The existence of the sawdust is further strengthened by the fact 
that the area was cleaned by a piece of cardboard and paper. The reason- 
able inference being that there was more than just water on the floor. 


The law is well settled that if there is evidence of negligence on 


which a jury could reasonably find liability on the part of the defendant, 
the direction of a verdict in favor of the defendant is in error. Here the 
appellee had notice of the condition and as a result the case should have 
been allowed to go to the jury. 
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ARGUMENT 


I 


If the Evidence of Negligence and all Reasonable Infer- 
ences Drawn Therefrom are Viewed in a Light Most 
Favorable to the Appellants, the Direction of a Verdict 
for the Appellee is Error. 

The trial court ‘refused to allow the case to go to the jury and direct- 
ed a verdict in favor of the appellee (hereinafter referred to as defendant) 
at the close of appellants’ (hereinafter referred to as plaintiffs) case. In 
so doing the trial court found there was no evidence of negligence and as 
a matter of law the plaintiffs were not entitled to recover. 


As stated heretofore, there was affirmative evidence that at the 
place where Mrs. Fuller slipped there was water and sawdust. She testi- 
fied she slipped on a grape and there was sawdust on the floor. 


Mrs. Fuller: (J.A. 7-8) 


. Now did you look down at the floor after you slipped? 
. After I slipped? 


To see what it was? 
. After I slipped, I did, yes, sir. 


. Well, tell us what you saw. 
It was water where sawdust or the substance of saw- 
dust had been thrown on to — 


Mr. Collins: I object to what, she saw something, Your 
Honor. 


The Court: Just what you saw, not what you presume 
might have happened, unless you saw it. Did you see anybody 
throw sawdust on the floor? 


The Witness: It was already there. 

The Court: Did you see anybody throw it? 
The Witness: No, sir. 

The Court: Allright. Just what you saw. 


The Witness: And the sawdust was on the floor and the 
crushed grape which I had slipped in and on. 


Mr. Fuller: (J.A. 12-13) 


Q. Mr. Fuller, did you, yourself, look down at the floor 
where your wife told you she had slipped? 
A. Not at the time, no, sir. 


Q. Did you at any time, look at the floor? 

A. Yes, I did when I went back to her to help her; I no- 
ticed that there was some sawdust and a wet substance on the 
floor whether it’s water or from the grape or whatever it was, 
I do not recall, sir. I do know there was some sawdust in that 
spot. * * * 
The fact that there was sawdust on the floor was not Slee The 

condition of the floor and the length of time it existed was a question for 


the jury. 


In an action by a customer against a grocery store for injuries sus- 
tained when she slipped and fell on a small piece of green onion top, this 
Court, in affirming a jury verdict for the customer, held that the question 
whether an employee of the store owner had negligently created the con- 
dition causing injury was one for the jury. Safeway Stoxes,-Inc. v. Preston, 
106 U.S. App. D.C. 114, 269 F.2d 781. The employee of the store had 
swept vegetable leaves past the spot where the plaintiff fell five or ten 
minutes before the accident. The trial judge ruled, at 163 F. Supp. 749, 
the jury was entitled to draw the inference from the facts that the employee 
of the store had negligently failed to sweep up the piece of onion top or had 
negligently dropped it as he sought to pick up two handfuls of vegetable or 
any of several other inferences. This Court affirmed, stating the ques- 
tion presented was one for the jury to decide. 


In a recent action for injuries sustained by a patron in a store who 


slipped and fell on a slippery substance on the floor, defendant's motion 
for directed verdict, granted below, was reversed on appeal. The case 
is substantially on all fours with the instant appeal. The plaintiff and her 
husband were shopping in defendant's store. The wife slipped and fell, 
At the place where she fell she saw sawdust on the floor. The husband 
testified he too noticed the sawdust. The Supreme Judicial Court of 


Massachusetts held: 


"We are of opinion that the direction of a verdict for 
the defendant was error. The duty of the defendant to its 
invitees is that it is "bound to use due care to keep that 
portion of the premises provided for the use of its patrons 
in a reasonable safe condition, and to warn them of any 
dangers that might arise from such use by reason of a 
condition of the premises, which were not likely to be 
known to its patrons and of which the defendant knew or 
ought to have known." ... The slimy substance created 
an unsafe condition, and, from the evidence of the sawdust 
mixed in with it and the lack of sawdust anywhere else in 
the store, the jury could reasonably have inferred that the 
defendant was aware of the condition, and had tried to cor- 
rect it. ... The jury could have further concluded that 
covering up the substance with sawdust neither remedied 
the unsafe condition, nor gave adequate warning of it." Young 
v. Food Fair, 337 Mass. 323, 149 N.E. 2d 219 (1958). 


Since there was'undisputed evidence in the instant case that there 
was water and sawdust on the floor where Mrs. Fuller slipped on a grape, 


the jury could conclude, even without inference, that the existence of the 
sawdust was evidence of notice of the unsafe condition of the floor. The 
jury could infer that the sawdust was placed there by an employee of 
defendant. 


"The direction of a verdict is not favored; it is to 
be granted with caution and only in clear and exceptional 
cases. In passing on a motion, the evidence with all le- 
gitimate inferences therefrom, is to be construed in the 
light most favorable to the party opposing the motion." 
88 C.J.S. Trial 257 (b), (f). 


In concluding that, as a matter of law, the plaintiffs were not en- 
titled to recover, the trial court committed error. There has been much 
reluctance by the courts to direct verdicts when there is evidence of 
negligence upon which a jury could base liability. In fact if there is such 
evidence, the motion should not be granted. 

"A customer in a retail store who is upon the premises 


at the actual or implied request of the storekeeper for the 
purpose of making purchases has the right to assume that 
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such storekeeper has discharged his duty in the exercise : 

of reasonable and ordinary care, to keep the premises, 

including the aisles and entrances in a reasonably safe 

condition for travel."’ So holds Rankin v. S. S. Kresge Co., 

59 F. Supp. 613, Aff. 149 F. 2d 939. 

In denying defendant's motion for a directed verdict, the trial court 
held that the question of defendant's liability resulting from a slip and fall 


on a foreign substance in the vestibule of the store was one for the jury. 


The duty of the defendant, Giant Food, was to keep its premises safe 
for its customers. By allowing the floor to remain in an unsafe condition, 
the defendant breached this duty and the case should have been sent to the 
jury. In resolving the question raised by this appeal, the Court need only 
look to the evidence and reasonable inferences which tend to support the 
case. See Schnee v. Southern Pac. Co., 186 F.2d 745 (9th Cir.), citing 
Wilkerson v. McCarthy, 336 U.S. 53, 57. : 


The reasonable inference in the instant case is that the defendant 
knew of the unsafe condition of the floor and attempted to correct it by 
placing sawdust over the wet area. However, the slippery condition still 
remained and the plaintiff stepped on it. Thus it can be seen there re- 


mained a question to be properly determined by the jury. 


If the evidence and inferences therefrom are of such a character 
that reasonable men in the exercise of fair and impartial judgments may 
reach different conclusions, the motion [for directed verdict] should be 
denied and the issues submitted to the jury. Anderson v. Hudspeth Pine, 
Inc., 299 F. 2d 874 (1962). 


Here there was substantial evidence to justify a reasonable man in 


drawing the inference that the defendant knew or should have known of this 
condition and was negligent in correcting or failing to correct it. Where 
the facts are in dispute, and the evidence in relation to them is that from 
which fair-minded men may draw different inferences, the case should go 
to the jury. See Tiller v. Atlantic Coast Line R. Co., 318 U.S. 54, cited 

by Baltimore & O. R. Co. v. Postom, 85 U.S. App. D. C. 207, 177 F.2d 145. 
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In Postom, supra, the trial court denied a motion for directed ver- 
. In affirming the jury verdict, this Court held: 
"The very essence of its [i.e., jury's] function is to 

select from among conflicting inferences and conclusions 

that which it considers most reasonable"; cited in Tenant 

v. Peoria and R U.R. Co., 321 U.S. 29. , 

By refusing to let this case go to a jury, the trial court usurped the 
premise of the jury since the testimony substantially showed evidence of 
negligence from which liability could be found. Where uncertainty as to 
the existence of negligence arises — because, the facts being undisputed, 
fair-minded men will honestly draw different conclusions from them, the 
question is not one of law but of fact to be settled by the jury. Gunning v. 
Cooley, 281 U.S. 90. 


In addition to the evidence concerning the condition of the floor, 
where was also testimony by the plaintiffs concerning the manner in which 
the unsafe condition was remedied. 


Mrs. Fuller: (J.A. 8) 


Q. Did you observe him [stock boy] to make an effort 
to clean it up? 
A. Yes, sir. 


Q. Would you tell us how he did that. 
A. He used a piece of cardboard and a piece of paper. 


Mr. Fuller: (J.A. 12-13) 


Q. Mr. Fuller, did you see the attendant go back to 
clean up the — 
A. Yes, sir. 


Q. — area? Did you see how he cleaned it? 

A. He had a piece of cardboard and, I believe, a piece 
of brown paper, and he scraped them together on this card- 
board and put them in a box and what he did with that after 
that I do not know because we continued on shopping. 


Q. And did you see this yourself or were you told this? 
A. No, I seen it. 
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This testimony, coupled with the fact that sawdust was available to 


any of the store employees (Interrogatory No. 4, J.A. 4) on the day of 
the accident, gives greater weight to plaintiffs’ contention that the deci- 
sion of this trial court was in error. There was sufficient evidence of 
negligence to allow this case to go to the jury. 


In reversing the trial court in a recent action in which a directed 
verdict had been granted for the defendant this Court of Appeals held: 


"We do not wish to underestimate or deprecate the 
weighty reasons which led the trial judge to direct a verdict 
for the defendant. It is with real reluctance that we have © 
reached the conclusion he was in error. But we think it 
well to add that in a case of this kind, if there is room for | 
a difference of opinion, the wise course is for the trial 
judge to allow the case to go to the jury." Pligh v. Bal- 
timore and O. R. Co., 92 U.S. App. D.C. 198, 204 F.2d 
391 (1953). See: Higashi v. Shifflett, 90 U.S. App. D. C. 
302 (1952). 


The greater weight of authority in the District of Columbia has con- 
sistently been to deny a motion for directed verdict when there is evidence 
of negligence from which a jury could find liability. One of the leading 
cases in this jurisdiction is Shawmaker v. Capital Transit Co., 79 U.S. 
App. D.C. 102, 143 F.2d 142 (1944), in which the Court of Appeals re- 
versed the lower court by stating: 


"The rule applicable in the District of Columbia on a. 
motion for a directed verdict, in an action founded upon 
negligence, is that the evidence must be construed most 
favorably to the plaintiff; to this end he is entitled to the 
full effect of every legitimate inference therefrom; if upon 
the evidence, so considered, reasonable men might differ, 
the case should go to the jury; ... 


"The question is, not whether there is sufficient evi-' 

dence in the record to support the findings and decision 

of the judge, but whether there is evidence upon which 
reasonable men might differ as to negligence and other 
elements of liability; whether a jury of reasonable men 
could properly reach a verdict in favor of the party upon 
whom the onus of proof is imposed.'' See: Goodwin v. 
Hertzberg, 91 U.S. App. D.C. 385, 201 F. 2d 204 (1952). 
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The same criteria should be applied in the instant case. The evidence 
construed most favorable to the plaintiffs results in the conclusion that the 
decision of the trial court was in error and this case should have gone to 


the jury for its determination. 


At the hearing on the motion for directed verdict, the defendant re- 
lied on Brodsky v. Safeway Stores, 80 U.S. App. D.C. 501, 152 F.2d 677 
(1955) and Kelly v. Great Atlantic and Pacific Tea Company, 109 U.S. App. 
D.C. 181, 284 F.2d 610 (1960). The facts giving rise to the decision in 
each of these cases were quite different from the facts in the instant case. 


In Brodsky, supra, the appellant's complaint charged that appellee 
allowed vegetable debris to be on the floor of its store and so caused appel- 
lant, a customer, to fall and be injured. Our Court of Appeals held there 
was no evidence as to the quantity on the floor, how it got there, or how 
long it had been there. The Court added, however: 

‘If there had been evidence that the condition 
complained of had continued for a substantial time, 
there might have been a question for the jury". 

Here there had been sawdust placed on the floor at the spot where 
Mrs. Fuller slipped and was injured. The evidence adduced at trial was 
sufficient to establish the defendant had notice of the unsafe condition and 
took steps to remedy it. Thus, on the authority of the Brodsky case, in 
light of the evidence presented at the time of trial, there was a question 
for the jury. 


The Kelly case, supra, can be distinguished for the same reason. 
There was no showing in Kelly that the defendant knew or should have 


known of the presence of the slippery substance on the floor. This view 


was stated by the majority opinion. However, ina dissenting opinion, 
Circuit Judge Burger stated: 


"That this admittedly dangerous condition existed in a 
heavily traveled area rather than in an isolated unused spot, 
and that an employee was 10 feet from a dangerous condition 
of a size more readily observable by the clerk than by the 
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customer engaged in scanning shelves for merchandise 
placed there for her to view, provides, for me, a jury 
question. Doctors Hospital, Inc. v. Badgley, 1946, 81 
U.S. App. D.C. 171, 156 F.2d 569; Washington Market 
Co. v. Clagett, 1901, 19 App. D.C. 12; Louie v. Hag- 
strom's Food Stores, Inc., 1947, 81 Cal. App. 2d 601, 
184 P, 2d 708; Langley v. F. W. Woolworth Co., 1925, 
47 R. I. 165, 131 A. 194, 196. 


CONCLUSION 


The evidence at the trial of this action, with all legitimate, reason- 
able and proper inferences that may be drawn therefrom, viewed and 
construed in the light most favorable to the plaintiffs, leads to the con- 


clusion that the case should have been allowed to go to the jury. The 
refusal of the trial court to so rule was error. It is therefore respect- 
fully submitted that the decision of the trial court should be reversed 


and a new trial granted. 


ASHCRAFT AND GEREL 


By Martin E. Gerel 
Lee C. Ashcraft 
Joseph H. Koonz, Jr. 
925 15th Street, N. W. 
Washington, D. C. 
Attorneys for Appellants 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[Filed February 25, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


LYDIA V. FULLER, and her husband, ) 
CARL R. FULLER, ) 
1801 - 16th Street, S.E. ) 
Washington, D. C., ) 
Plaintiffs 

vs. ) Civil Action No. 558- "60 

GIANT FOOD, INC., | 

(a body corporate) ) 
) 
) 
) 


6900 Sheriff Road 
Landover, Maryland, 


Defendant 
COMPLAINT FOR NEGLIGENCE 
COUNT I 


1. The matter in controversy exceeds, exclusive of interest and 
costs, the sum of Three Thousand Dollars. ! 

2. On September 17, 1959, the plaintiffs were ee ae in the 
store of the defendant located on Good Hope Road in Southeast Washing- 
ton, D. C. At that time, the female plaintiff was approaching certain 
merchandise when she stepped upon a small fruit lying in a wet area in 
the aisle in which she was walking. The presence of matter in the 
aisle represented negligence on the part of the defendant. 

3. Asa result, the female plaintiff slipped and, in order to 
prevent falling, she braced herself in an extremely awkward position 
placing great strain upon her back. This plaintiff shortly thereafter 


began to develop severe and disabling pain in her back. This accident 
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seriously aggravated a prior back condition from which the patient had 


been suffering and from which she was making satisfactory recovery. 
Said plaintiff has been twice hospitalized as a consequence of subject 
injuries. 

4. Asa still further result of the defendant's negligence, the 
female plaintiff has incurred and will continue to incur substantial ex- 
penses for medical care and attention, has suffered and will continue 
to suffer much physical pain and mental anguish, and has experienced 
a loss of earnings and earning capacity. 

WHEREFORE, the female plaintiff demands judgment against 
the defendant in the amount of TWENTY THOUSAND DOLLARS 
($20, 000. 00) plus costs. 

COUNT II 


1. The male plaintiff repeats paragraphs 1 - 4 of COUNT I above. 


2. Asa result of the defendant's negligence and the injuries sus- 
tained by his wife as a consequence thereof, the male plaintiff has been 
and will continue to be! deprived of the full services, companionship and 


consortium of his wife. 


WHEREFORE, the male plaintiff demands judgment against the 
defendant in the amount of TWO THOUSAND DOLLARS ($2, 000. 00). 


ASHCRAFT AND GEREL 


By /s/ Martin E. Gerel 


JURY TRIAL REQUESTED 


[Filed March 9, 1960] 
ANSWER 


First Defense 


Count II of the complaint fails to state a claim upon which relief can 
be granted herein. 
Second Defense 


The defendant admits that on or about September 16, 1959, the 
plaintiff, Lydia V. Fuller, was a customer in defendant's store at 
1325 Good Hope Road, S.E. in the District of Columbia. Defendant has 
no knowledge nor information sufficient to form a belief as to the plaintiffs' 
claim that the plaintiff, Lydia V. Fuller, slipped while in defendant's store. 
Defendant has no knowledge nor information sufficient to form a belief 
as to the truth of the allegations of injuries and damages contained in 
the complaint. The remaining allegations of the complaint are denied. 

Third Defense 


The accident, if any, sustained by the plaintiff, Lydia V. Fuller, 
was caused or contributed to by her own negligence and lack of due care 
for her own safety. : 


HOGAN & HARTSON 
By /s/ Frank F. Roberson 


Attorneys for Defendant 
800 Colorado Building 
Washington 5, D. C. 


(Certificate of Service) 


[Filed June 2, 1960] 
INTERROGATORIES SERVED UPON DEFENDANT 


1. Please provide the names and addresses of all eeinreen on 
duty at the store in question in this suit on September 16, 1959. 

2. Please indicate whether said store had on display plums and/or 
grapes on the date indicated above. 

3. On the above-indicated date, did the store display orange juice 
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in jars or cans chilled by ice? If so, please indicate the location of 
this display or counter. 

4, Was sawdust available to any of the employees of the store 
on the date indicated? 

5. Which of the employees mentioned in the answer to question 1 
above spoke with either plaintiff regarding the incident of September 16, 
1959? 

6. Did the employee noted in answer to 5 above also clean the 
area where the female plaintiff fell? 

/s/ Martin E. Gerel 
(Certificate of Service) 


[Filed July 19, 1960] 
ANSWERS TO INTERROGATORIES 


Answers of defendant, Giant Food, Inc., to interrogatories 
propounded by the plaintiff May 31, 1960. 

1. Q. Please provide the names and addresses of all employees 
on duty at the store in question in this suit on September 16, 1959. 

A. Earl B. Armstrong, 335 - 34th St., N. E., Washington, 

D. C. 

Paul F. Barnard, 3318 Davis Place, N.W., Washington, D. C. 

Charlotte Bernstein, 217 Audrey Lane, Glassmanor, Md. 

Thomas A. Bowie, 4632 A Street, S.E., Washington, D. C. 

Shirley M. Compton, 2218 Houston Rd., S.E., Washington, D. C. 

Angel Curtis, 153 Danbury St., S.W., Washington, D. C. 

William Diffenderfer, 1613 - 17th Place, Washington 19, D. C. 

Thomas Duvall, Jr., 8810 - 2nd Ave., Silver Spring, Md. 

Rita Evans, 1907 - 18th St., S.E., Washington, D. C. 

Leo M. Garnett, 327 Maury Ave., Oxon Hill, Md. 

Horace Gray, 6217 Kennedy St., E. Riverdale, Md. 

James J. Hannaway, 5215 Dunwoody Rd., Oxon Hill, Md. 

Maurice R. Harvey, 1046 Walker Place, S.E., Washington 20, D.C. 
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Arthur John Holt, 209 Winchester Way, Falls Church, Va. 

John S. Hughes, 740 - 13th St., S.E., Washington, D. C. 

Marcus L. Kleaver, 4823 Barrymore Dr., Kirby Hill, Md. 

Leo J. McConnell, 2027 - Sist Place, S.E. Washington, D.C. 

Vincent P. Messineo, 310 - 69th Ave., Seat Pleasant, Ma. 

Donna Moore, 1515 You St., S.E., Washington, D.C. | 

Richard C. Pint, 2520 Addison Rd., District Heights, Md. 

Gladys M. Richards, 1438 T St., S.E., Washington, D. C. 

Lola B. Robinson, 1964 Fendall St., S.E., Washington 20, D.C. 

Winfred Sanders, 5303 Annapolis Rd., Blackensburg, Md. 

Grover K. Simmons, 1430 You St., S.E., Washington, D. C. 

John D. Smerick, 2209 Afton St., Oxon Run Hills, Md. — 

William B. Snyder, 2301 Green St., S.E., Washington, D. C. 

Harry R. Stone, 3788 First St., S.E., Washington, D. C. 

Preston E. Talbert, 606 Cabin Branch Dr., St. Pleasant, Md. 

T. Tate (Terminated - No current record) | 

H. Terry (Terminated - No current record) 

Loretta E. Williams, 4608 Kendrick Rd., S.E., Washington 25, 
D. C. 

Robert L. Wilson, 20 Mississippi Ave., S.E., Washington, D.C. 


2. Q. Please indicate whether said store had on display plums 
and/or grapes on the date indicated above. A. Yes. 

3. Q. On the above-indicated date, did the store display orange 
juice in jars or cans chilled by ice? If so, please indicate the location 
of this display or counter. A. Yes. The display is located ¢ on the far 
east wall of the store about half way from front to rear. 

4. Q. Was sawdust available to any of the employees o the store 
on the date indicated? A. Yes. | 


5. Q. Which of the employees mentioned in the answer to question 
1 above spoke with either plaintiff regarding the incident of September 16, 
1959? A. Grover Simmons and Horace Gray. : 
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6. Q. Did the employee noted in answer to 5 above also clean the 


area where the female plaintiff fell? A. Grover Simmons. 
/s/ Emanuel Cohen 

(Jurat Dated July 13, 1960) 

(Certificate of Service) 


[ Filed April 11, 1962] 
EXCERPTS FROM TRANSCRIPT 


Washington, D. C. 
Friday, January 26, 1962 
Before the HONORABLE GEORGE L. HART, JR., U. S. District 
Judge and a jury at 11:30 a.m. 
* * * 
LYDIA V. FULLER 
the plaintiff herein, was called as a witness in her own behalf and, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GEREL: 
* * * * 

Q. Mrs. Fuller, we are going to inquire about the facts involved 
in this lawsuit. 

Do you recall shopping at the Giant Food Store on Good Hope 
Road, Southeast, on the 16th of September, 1959? A. Yes, sir. 

Q. Tell us in your own words, Mrs. Fuller, as best you can re- 
member, --we are aware that it is two and a half years--what happened 
from the moment you walked into the store until you left. A. Well, my 
husband and I walked in the Giant Food Store and he got- -had taken a 

basket, as they are placed just inside the door. 

MR. COLLINS: Excuse me, Your Honor. I would object to a nar- 
ration. I think it would be more appropriate if it were in question and 
answer form. 

THE COURT: Well, if counsel chooses to do it by narration, he 


may. Of course, if-- 

MR. COLLINS: Then if something goes wrong, why, the damage 
is done. 

THE COURT: Well, that is a chance, I think, that counsel for 
the plaintiff takes. 

MR. COLLINS: Very well, Your Honor. 

MR. GEREL: I would prefer, Your Honor, that Mrs. Fuller just 
tells the story. 

THE COURT: All right. Go ahead, tell your story. 

BY MR, GEREL: 

Q. Would you, Mrs. Fuller? A. And we walked on in the store 
past the first group of shelves and I was looking for this one particular 
article that I had been wanting for awhile and I happened to see in the 

paper it was advertised. : 

Q. What was it, incidentally? A. It wasa magnetic board, 
bulletin board, for in the kitchen. And as I was walking around the one 
group of shelves, I turned around to my right and found the board which 

I made one step and reached, at the same time, forward, and this 
is when I stepped and slipped on the particles on the floor. | 

Q. Mrs. Fuller, where was this magnetic board in relation to the 


entrance to the store? A. It was at the end of the first group of shelves, 


which would be one-third in the store--one-third space in the store from 
the entrance. 

Q. Now, did you look down at the floor after you stinped? A. After 
I slipped? 

Q. To see what it was? A. After I slipped, I did, yes, sir. 

Q. Well, tell us what you saw. A. It was water where sawdust 
or the substance of sawdust had been thrown on to-- 

MR. COLLINS: I object to what, she saw something, Your Honor. 

THE COURT: Just what you saw, not what you presume might 
have happened, unless you saw it. Did you see anybody throw sawdust 
on the floor? 

THE WITNESS: It was already there. 
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THE COURT: Did you see anybody throw it? 
THE WITNESS: No, sir. 
THE COURT: Allright. Just what you saw. 
THE WITNESS: And the sawdust was on the floor and the crushed 
grape which I had slipped in and on. 
BY MR. GEREL: 


Q. Mrs. Fuller, did youfall? A. No, sir. 
* * * * 


Q. What did you do after you experienced this slip, felt this 
grab or wrench in your back? A. I called my husband and he came 


back to assist me. 

Q. In what way? A. Well, he taken ahold of me and wanted to 
know if I was hurt. I said, "Iam not sure." Then we walked on and I 
told him then that he'd better let me--kna wing that there was something 
on the floor and someone else might get hurt worse than what I was. 

Q. And did you observe what Mr. Fuller did after you told him 
this? A. Yes, sir. 

Q. Will you tell us, please? A. We walked on back and at that 
time I had my hand on the basket but I was not pushing it. 

Q. Why? A. I was only supporting myself. He was pushing the 
basket and went back to see the man that was putting up stock, and re- 
ported it to him. 

Q. Did you talk to him or did Mr. Fuller? A. Mr. Fuller talked 
to him. 

Q. What did he do? A. He dropped what he was doing immediately 
and went up to clean up the spot. 

Q. Did you observe him go back to that area? A. The area that 
I slipped, yes. 

Q. Yes. A. Yes, sir. 

Q. Did you observe him to make an effort to clean itup? A. Yes, 


Q. Would you tell us how he did that? A. He used a piece of 
cardboard and a piece of paper. 
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Q. What did you and Mr. Fuller do after that? A. We picked 
up what groceries we were buying at the time and went on out the store 
and crossed the street to go home. | 

* * * 
CROSS-EXAMINATION 

BY MR. COLLINS: 

* * * * | 

Q. And did you go right to the place that you--where you subse- 
quently had your accident? A. Yes, I went there but by accident be- 
cause I didn't know what counter it would be on, just happened to find it 
when I reached there. | 

Q. Had you seen other people walking by in that area before you 
got there? A. Probably was, but I paid no attention to anybody when I 
am--unless I happen to know them. ; 

Q. Now, I understand that after this incident occurred that you 
looked down and you saw something on the floor, is that right? A. Right, 


sir. 


Q. Now, isn't it a fact that when you looked down the only thing 


that you saw on the floor was a damp spot anda grape? A. No, sir. 
Q. Now, you recall your deposition being taken on Wednesday, 
May 25, 1960, at which time there was an official court reporter 
there, like this? A. Yes, sir. 
Q. And you were asked questions, actually by me? A. That's 
right, sir. | 
Q. And you were sworn to tell the truth. NowI invite | your at- 
tention to page 11 of your deposition, and ask you this question; did you 
not give these answers: 3 
"Question. After you had slipped, did you look ‘oun at 
the floor ? 
"Answer. Yes, sir. 
"Question. What did you see? Answer. Well, it was 
like a little, just a small place of water and a piece of fruit, 
such as a small plum or maybe a grape. 
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"Question. When you Say a small place of water, --small, 


that is a relative term. Could you tell me if it was as much water 
that it would cover a hand or was it bigger than that? Answer. 
I would say the size of a hand, in the long area. 

"Question. If you put your hand down, it would be about the 
length of a hand? Answer. Yes. 

"Question. Was there any color to this water? Was ita 
plain color or was it discolored? Answer. No, the water was 
clear. 

"Question. Did you see any mark on the floor ? Any heel 


mark or shoe mark? Answer. I can't recalll did." 


Now, having heard those questions, does that refresh your recol- 
lection that when you first looked down at the floor you saw what you 
thought to be was clear water and a grape or a plum? A. And sawdust. 

Q. And you add sawdust? A. That's right. 

Q. Were these questions, were the answers that you gave to 
those questions at that time correct? A. To my knowledge, yes, sir. 

Q. Are they still correct today? A. Yes, sir. 

Q. Well, whatever it was that was on the floor--I take it you 
don't know how long it was there? A. That's right. 

Q. And you don't know who put it there? A. That's right. 

Q. And nobody ever told-- 

THE COURT: Wait just a minute. I can't get shakes of the head. 
Was your answer to those questions, those last two questions, no? 

MR. COLLINS: I will ask the question again, Your Honor. 

THE COURT: All right. 

BY MR. COLLINS: 

Q. Isay, whatever it was, you don't know who put--or whatever 

it was on the floor, you don't know who put it there? A. That's correct. 


Q. And you don't know how long it was there? A. That's right. 
* o* * * 
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REDIRECT EXAMINATION 
BY MR. GEREL: 
* * * * 
Q. * ** * Do you recall Mr. Collins, a moment ago, asking you 
about this deposition which was taken of you? A. Yes, sir. 
Q. Under oath? A. Yes, sir. 
Q. Which, just as you are here, I believe you will recall that I 
was present there at the same time? A. (Nodding) 
Q. And do you recall Mr. Collins reading to you certain ee 
from this deposition? A. (Nodding) 
Q. Regarding the color of the water that was on the floor? A. Yes, 


Q. I think he read from page 11. I believe he mentioned that. 
A. (Nodding) | 
Q. Did he ask you this question, which appears on page ‘12: 

"T neglected to ask you--when you looked down, you 
mentioned that you saw a piece of fruit. Do you know what kind 
of fruit it was?" 

Do you recall answering, "Well, I think it was a grape." Do you 
remember him asking you, "Was it whole or was it crushed?" 
Your answer: "It was crushed when I seen it, because that was 
after I had slipped and it was also sawdust there." A. (Nodding) 
Q. "Question. There was sawdust there? Answer. Yes, sir." 
No further questions, Your Honor. 
* * 
Whereupon, 
CARL R. FULLER 
called as a witness for the Plaintiff and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. GEREL: 
* * * * 


Q. Will you tell us, if you would, sir, in your own words, what 
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happened, as you remember? A. Well, we went to the store to do 
some shopping. It was Wednesday evening, I believe, and we had--was 
going to buy a few things and we entered the door of the Giant Food 
Store, picked up our cart just inside the door, started--I started on 
down the aisle with my wife, I don't know, several particular things 
listed she wanted to get, and as we came to the end of this first counter 
inside the door, I had made the turn and went down the aisle to the left 
about five feet ahead of her and the one particular thing that she was 
interested in was this magnetic poard that she was telling about. 

Well, I was about five feet and she called me, "Honey, "" she says, 
‘come here, I have slipped," and so I immediately went back to her and 
she had her arm up on the edge of the counter where she had placed 
herself and said, "Jet me steady myself," says, "a minute, and I be- 
lieve I will be allright.” 

So we stood there, oh, maybe a minute or two, and she said, "You 
better get somebody to clean this up."" So I started--we started on down 
the aisle. I was pushing the cart and she had, I believe, her left hand, 
I believe, Iam not sure, was on the edge of the cart steadying herself 
as we went along and this stocker, I guess that's what they call stockers, 

or stock bellboy, I told him--he was down at the far end of the 
counter which was about the distance of 25 feet--I told him, I said, my 
wife had just slipped back up there on some food or something on the 
floor, I said, "You better go clean it up before somebody else falls and 
hurts themselves bad." 


So he immediately left his position, what he was doing, and went 


up to clean it up. 

Q. Mr. Fuller, did you, yourself, look down at the floor where 
your wife told you she had slipped? A. Not at the time, no, sir. 

Q. Did you, at any time, look at the floor? A. Yes, I did when 
I went back to her to help her; I noticed that there was some sawdust 
and a wet substance on the floor, whether it's water or from the grape 
or whatever it was, I do not recall, sir. I do know there was some 
sawdust in that spot. 
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Is there any question in your mind about that? A. No, sir. 
Was there anywhere else in the area? A. No, sir, ‘it was not. 
Mr. Fuller, did you see the attendant go back to clean up the-- 


Yes, sir. 

--area? Did you see how he cleaned it? A. He had a piece 
of cardboard and, I believe, a piece of brown paper, and he scraped 
them together on this cardboard and put them in a box and what he did 
with that after that I do not know because we continued on shopping. 

Q. And did you see this yourself or were you told this? A. No, 

I seen it. 
Q. Did you continue shopping? A. Yes, sir. 
(Following further direct examination not related | 
to the actual accident, the following proceedings were had:) 
THE COURT: All right, Mr. Collins. 
CROSS-EXAMINATION 
BY MR. COLLINS: 

Q. Mr. Fuller, you never saw anything on that floor, did you? 
A. Yes, sir. 

Q. Do you recall when your testimony was taken under oath by 
me before a court reporter, an official court reporter on May 25, 1960? 
A. I don't recall, sir. : 

Q. You don't recall that? A. You taking my report. 

Q. Do you recall coming up to my office with Mr. Gerel and your 
wife and a court reporter being there and swearing you under oath and 
then I asked you some questions to which you gave answers on Wednesday, 
May 25, 1960? A. I recall coming up to somebody's office. I don't 
know where it was. : 

Q. You don't recognize me? A. Yes, Irecognize you, yes. 

Q. Where else have you seen me-- A. Uptown somewhere, I 
don't know just where it was. | 

Q. But you went to an office and you answered--were asked some 
questions about this, weren't you? A. Yes, sir. 

Q. And you were asked those questions and answered under oath, 
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didn't you? A. Yes, sir. 
Q. By the way, did you read your deposition before you came 
here today? A. No, sir. 
Q. Youdidnot? A. No, sir. 
Q. On pages 43 and 44 of your deposition, do you recall, or did you 


not give these answers to these questions that I asked of you: 


"Question. Did she point out to you what she had slipped 
on? Answer. She said it was something on the floor. She didn't 
know what it was and I didn't bother to look at it, because I was 
interested in getting her straightened up and I immediately went 
down to the far aisle and got this man to come up here, andI 
told him, the stock man, that he better clean it up, that my wife 
had just slipped on it, and she was just getting over a back in- 
jury, --before somebody slipped and might really hurt them- 
selves. 

"Question. What did he say to you? Answer. He didn't 
say nothing. He just turned around and immediately went up and 
got something out of this bushel basket and cleaned it up. 

"Question. Did you see him cleaning it up? Answer. Yes. 

"Question. What did you see him pick up? Answer: Well, 
I didn't see what he picked up. I seen him have a piece of paper 
and I believe a piece of cardboard that he scooped it up on and 
put it in his basket." A. That's right. 

Q. And isn't it a fact that you never saw what it was on that floor ? 
A. I saw there was sawdust on the floor: I said there was sawdust on 
the floor. 

Q. Isn't ita fact, I say, that you never saw what it was on that 
floor? 

MR. GEREL: That question was asked and answered, Your Honor. 
There is no need to berate the witness. 

THE COURT: Overrule the objection. 

BY MR. COLLINS: 

Q. Isn't it a further fact, your wife didn't know what it was? 

A. That, Idon't know, sir. 


[Filed January 29, 1962] 
VERDICT AND JUDGMENT 


This cause having come on for hearing on the 26th day of January, 


1962, before the Court and a jury of good and lawful persons of this 

district, to wit: | 
Bryan K. Ogden Miss Catherine E. Mayo 
Miss Gladys E. Matthews Mrs. Beatrice F. M. Young 
Frank S. Flach Miller S. Pence | 
Stephen A. Mickolus Mrs. Heddie B. Harris 
Thomas W. Blevins Mrs. Oweena H. Laws 
Miss Charlotte E. Schlesinger Miss Dilsey M. Crank 


who, after having been duly sworn to well and truly try the issues between 
Lydia V. Fuller, plaintiff and Giant Food, Inc. (a body corporate), de- 
fendant and after this cause is heard and given to the jury in charge, 
they upon their oath say this 29th day of January, 1962, that they find 
for the defendant against said plaintiffs by direction of the Court. 
WHEREFORE, it is adjudged that said plaintiffs take nothing by 
this action, that said defendant go hence without day, be for nothing held 
and recover of plaintiffs their costs of defense. 
Harry M. Hull, Clerk 
By /s/ Anne W. Lyddane | 
Deputy Clerk 
By direction of 
Judge George L. Hart, Jr. 


[ Filed February 14, 1962] 


ORDER OVERRULING MOTION FOR NEW TRIAL 


Upon consideration of the motion filed hereby by Plaintiffs, for a 
new trial, it is this 14th day of February, 1962, ordered that said mo- 
tion be, and the same is hereby overruled. 

HARRY M. HULL, Clerk 
By /s/ Clara F. Harris 
By direction of Deputy Clerk 
George L. Hart, Jr., JUDGE 


[ Filed March 8, 1962] 
NOTICE OF APPEAL 


Notice is hereby given this 8th day of March, 1962, that Lydia V. 
Fuller, et al. hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
14th day of February, 1962 in favor of Defendant, Giant Food, Inc. 
against said Plaintiffs, Lydia Fuller, et al. 

ASHCRAFT and GEREL 


By: /s/ Martin Gerel 
Attorney for Plaintiffs 


925 - 15th Street, N.W. 
Washington, D. C. 


(Certificate of Service) 


IN THE 


“Mite States Court af kas 


For THE District OF Couumpra Crmcourr 


—— 


No. 16,974 - 


Lypra V. FULLER, ET AL., Appellants 
y: | 


Gunt Foon, Ixc., Appellee 


Gos ica sips Dita Gout teeta 
~ , District of Columbia | 


” United States Court of Appeals 


for the District of Cola tia Circuit 


FILED JUN-14 162 .. > Frayx F..Roserson 
or a3 /  Juremian C: CoLLins 
f Attorneys for Appellee 
Mbrak” . 800 ‘Colorado Building 
~ CLERK Washington, D. C. 
Hocan & Hartson. Rion cle > 
_- Of Counsel NS) Fee 


f b 4 i 
Purss or Brno S. Apanes, Wasmncton,'D. C. g 


QUESTION PRESENTED 


Whether in the absence of substantial evidence that a 
store knew or should have known of the existence of a plum 
or grape upon its floor a jury should be permitted to 
speculate as to a store owner’s liability for a shopper’s 
slip upon the plum or grape. 


INDEX 


CouNTERSTATEMENT OF CasE 
Summary or ARGUMENT 


TABLE OF CASES 


*Brodsky v. Safeway Stores, Inc., 80 U.S. App. D.C. F 


301, 152 F. 2d 677 (1945) 
*Foy v. Friedman, 108 U.S. App. D.C. 176, 280 F. 2d 
GOL MIGGUY 2 cit wikis acne eeem eran 3 


“FW. Woolworth Co. v. Williams, 59 App. D.C. 347, ; 


41 F. 2d 970 (1930) 
Jackson v. Capital Transit Co., 69 App. D.C. 147, 99 F. 
2a 380 (1938), cert. denied, 306 U.S. 630 (1939) .. 
*Kelly v. Great Atlantic & Pacific Tea Co., 109 U.S. 
App. D.C. 181, 284 F. 2d 610 (1960) 
Kieffer v. Capital Transit Co., 94 U.S. App. D.C. 95, 
214 F. 2d 241 (1954) 


Safeway Stores, Inc. v. Preston, 106 U.S. App. D.C. 
114, 269 F. 2d 781 (1959) 

Taylor v. Crane Rental Co., 103 U.S. App. D.C. 13, 
254 F. 2d 350 (1958) 

Young v. Ford Fair, Inc., 337 Mass. 323, 149 N.E. 2d 
219 (1958) 


* Cases chiefly relied upon are marked by asterisk. 


? 


IN THE 


United States Court of Appeals 


For tHe Disreicr or Cotumpia Crecoir 


No. 16,974 


Lypia V. Fuuzer, er au., Appellants 
v. 


Guynt Foon, Inc., Appellee 


On Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 


Appellants’ suit below was for damages for personal 
injury and loss of consortium (J.A. 1, 2). The testimony 
at trial revealed that very shortly after appellants entered 
appellee’s store, the female plaintiff slipped (J.A. 7, 8). 
She did not fall (J.A. 8). The slip occurred in an 
aisle where other people had probably been walking 
(J.A. 9). After slipping she looked down at the floor and 
observed a small place of water about the size of one’s 
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hand, the water was clear, and she claims there was some 
sawdust on the floor (J.A. 9, 10). She also observed the 
grape or plum upon which she contends she slipped (J.A. 8, 
Brief of Appellants, pp. 3, 4, 6). She called her husband 
and they walked to an employee of appellee in the back of 
the store and reported the incident (J.A. 8, 12). ‘‘He 
dropped what he was doing immediately and went to clean 
up the spot’? (J.A. 8, and see J.A. 12). There was no 
evidence of the respective positions of the sawdust, the 
water and the plum or grape. They were not together 
since the water was clear (J.A. 10). The amount or 
quantity of sawdust was not mentioned and no effort was 
made to demonstrate its place on the floor. There was no 
heel or shoe mark on the floor (J.A. 10). No one knew 
how long whatever it was on the floor had been there nor 
how it got there (J.A. 10). The male appellant testified 
at his deposition that his wife ‘‘. . . said it was something 
on the floor. She didn’t know what it was and I didn’t 
bother to look at it . . .”’ (J.A. 14). And at trial he 
testified that he did not know whether his wife knew what 
it was that was on the floor (J.-A. 14). At the conclusion of 
appellants’ case below the trial judge directed a verdict 
in appellee’s favor (J.A. 15). This is an appeal from the 
denial of appellants’ motion for new trial (J.A. 16). 


SUMMARY OF ARGUMENT 


Appellants were required to show by substantial evidence 
upon which reasonable men might differ that appellee 
should have known of the existence of the plum or grape 
upon the floor upon which the female appellant slipped. 
There was no evidence as to how the plum or grape came 
to be upon the floor although other customers had probably 


1 Neither the complaint nor the pretrial statement make any mention of 
sawdust although both are sufficiently particular to mention dampness or a 
wet spot and a grape or plum. And the joint appendix demonstrates that 
sawdust is mentioned as an afterthought in the deposition of the female 
appellant and not at all by the male appellant in his deposition (J.A. 10, 
11, 14). 
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been in the area immediately before appellants. Nor was 
there any evidence as to how long the plum or grape had 
been upon the floor. Since liability is not to be predicated 
upon conjecture, appellants’ speculations as to how long 
the grape or plum might possibly have been there do not 
constitute substantial evidence from which reasonable men 
could logically conclude that appellee knew or should have 
known of it. While it is possible that an employee of 
appellee put sawdust on the floor after the plum came to 
be there, it is equally possible that an employee of appellee 
did not put sawdust on the floor, or, if he did, that it was 
put there before the plum or grape came to be there. 
Moreover, there was no evidence as to how much sawdust 
was there nor where it was in relation to the grape or plum. 
Accordingly, the jury was properly prevented from con- 
jecturing as to appellants’ speculations and appellee’s 
liability. 


ARGUMENT 


This case involves the occurrence of a slip by the female 
appellant upon a plum or grape in appellee’s store. The 
duty owed by appellee to appellants was not that of an 
insurer but rather that of exercising reasonable care to 
provide a reasonably safe place for its customers. Foy v. 
Friedman, 108 U.S. App. D.C. 176, 280 F. 2d 724 (1960).? 
Thus, it was incumbent upon appellants to produce 
substantial evidence that appellee failed to exercise 
reasonable care; evidence upon which reasonable men 
might differ. Jackson v. Capital Transit Co., 69 App. D.C. 
147, 99 F. 2d 380 (1938), cert. denied, 306 U.S. 630 (1939). 
Their burden was to show that appellee had either caused 


2 Appellants incorrectly contend (at p. 7 of their brief) that appellee’s 
duty ‘‘... was to keep its premises reasonably safe for its customers.’’ This 
was not appellee’s duty. Were it to be such, appellee would be an insurer 
of a reasonably safe premises. Rather, appellee’s duty was to exercise rea- 
sonable care to have its premises reasonably safe. In other words appellee is 
liable for an unreasonably safe premise only if its negligence created the 
condition or permitted it to exist after actual or constructive notice. 
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the grape or plum upon which the female appellant slipped 
to be upon the floor or to show that appellee knew or 
should have known that the grape or plum was there in 
time to have done something about it. Foy v. Friedman, 
supra; F. W. Woolworth Co. v. Williams, 59 App. D.C. 
347, 41 F. 2d 970 (1930); Brodsky v. Safeway Stores, Inc., 
80 U.S. App. D.C. 301, 152 F. 2d 677 (1945) ; Kelly v. Great 
Atlantic & Pacific Tea Co., 109 U.S. App. D.C. 181, 284 
F. 2d 610 (1960). This, they failed to do. As was said 
by this Court in F. W. Woolworth Co. v. Willams, supra, 
at 59 App. D.C. 348; 41 F. 2d 971: 


The defendant is not an insurer against accident to 
persons entering its store for the purpose of making 
purchases or otherwise. Until it is established that 
the accident was occasioned through the negligence of 
defendant’s employees, or as a result of the existence 
of a condition of which defendant had either actual 
or constructive notice, there can be no recovery. 


There was no evidence nor was there any contention that 


appellee caused the grape or plum to be upon the floor?® 
Similarly, there was no evidence as to how long the grape 
or plum had been there and there was affirmative evidence 
that probably other customers had been in the area 
immediately before female appellant’s slip. 


Nevertheless, appellants contend that it may be inferred 
that appellee knew of the presence of the grape or plum 
upon the floor. And they proffer this Court a pyramid 
of speculations as a supposed basis of the so-called in- 
ference. They contend that since there was sawdust of 
an unkown description and quantity somewhere in the area 
of the slip that appellee’s employees must have put it 
there. They predicate this upon the following interrogatory 
and its answer: ‘Was sawdust available to any of the 


3 Consequently, appellants’ reliance upon Safeway Stores v. Preston, 106 
U.S. App. D.C. 114, 269 F. 2d 781 (1959), is misplaced because in that case 
this Court held that there was evidence from which a jury could infer ‘*. .. 
that an employee of the store owner had negligently created the condition 
complained of ...’” 
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employees of the store on the date indicated? A. Yes.”’ 
Yet no effort at the trial was made to demonstrate to 
whom it was available or for what purpose. Rather, they 
argue, it may be inferred that it was available for use upon 
the floor of the store by all employees. Since that was so, 
they continue, the sawdust must have been put upon the 
floor after the grape or plum came to be there. And it is 
their position, therefore, that a jury should have been 
permitted to conjecture as to these speculations although 
they, themselves, clearly demonstrate that logic and reason 
militate against their position by testifying that when a 
store employee was informed of the incident that ‘‘He 
dropped what he was doing immediately and went to clean 
up the spot’’ with a piece of cardboard and a piece of 
paver. Sawdust was not used. 


The jury was properly prevented from speculating as 
to how long the grape or plum had been upon the floor. 
There was no evidence from which a reasonable person 
could permissibly infer that appellee knew or should have 
known of the presence of the grape or plum upon the floor. 
Appellant’s tortuous path through their labyrinth of 
speculations does not assist them upon this issue. There 
is no basis for a permissible inference that the presence 
of an unknown quantity of sawdust at an unknown location 
tended to indicate that it was put on the floor after the 
grape or plum came to be there. Were one to so infer 
that conclusion could only be founded upon sheer 
speculation. And that is not the stuff an inference is made 
of. The rule in this jurisdiction is that a defendant’s 
liability is not to be inferred from and predicated upon 
speculation and conjecture. Kieffer v. Capital Transit Co., 
94 U.S. App. D.C. 95, 214 F. 2d 241 (1954); Taylor v. 
Crane Rental Co., 103 U.S. App. D.C. 13, 254 F. 2d 350 
(1958). 


The fallacy of appellants’ contention is pointed up when 
the ease relied upon by them is compared with this case. 
That case is Young v. Food Fair, Inc., 337 Mass. 323, 149 
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N.E. 2d 219 (1958). There, the evidence revealed that 
after the plaintiff fell and fractured her wrist she looked 
at the floor and observed a white slimy substance on the 
floor with sawdust in it. The substance and the sawdust 
was all over her coat and sleeve and the sawdust had a 
sour smell to it. Her husband looked at the floor and saw 
where his wife’s foot had slipped through the grayish 
white substance with the sawdust in it. The pile of saw- 
dust was mountain-like, he testified. Upon the basis of 
these facts, the Massachusetts court ruled that a jury 
could permissibly infer that the store had sought to 
remedy the grayish white slimy substance condition by 
putting sawdust in it and from that inference conclude 
that the store knew of the condition and failed to remedy 
it properly. Here, however, the facts of the instant case 
are unlike those of the Massachusetts case. There is no 
evidence as to how much or how little sawdust was present 
and there was no testimony that it was mountain-like 
which tended to indicate in the Massachusetts case that 
it was on the floor designedly. There was no evidence as 
to where the sawdust was with relation to the small wet 
spot and the grape or plum whereas in the Massachusetts 
case it was in and on the white slimy substance in quantity. 
Here, it certainly was not mixed with the wetness because 
the water was clear. There is no indication here that it 
was placed wherever it was designedly. And finally, there 
was no evidence that the sawdust played any role in the 
alleged slip in this case. In the Massachusetts case there 
was testimony that a slip mark existed through the slimy 
substance with the sawdust in it. In this case, however, 
there was testimony that no slip mark of any kind was 
recalled. What appellants here overlook is that in the 
Massachusetts case there was substantial evidence tending 
to indicate that a large quantity of sawdust had been 
placed upon a grayish white slimy substance upon the floor 
designedly so as to reduce the possibility of a slip and 
fall. Here, on the other hand, there is not even a scintilla 
of evidence to indicate that sawdust was placed upon the 
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floor so as to reduce the possibility of a slip upon a grape 
or plum. The crucial fact of the Massachusetts case was 
that the sawdust was mixed in and upon the slimy sub- 
stance. This obviously tended to indicate that it had been 
placed there after the appearance of the slimy substance. 
In this case, however, the evidence does not show, and 
indeed, if anything, is in fact diametrically opposed to, any 
indication that the sawdust was placed upon the floor after 
the grape or plum came to be there.* 


This case comes down to this. Appellants claim that a 
slip was occasioned by virtue of a grape or plum upon 
the floor of appellee’s store. There was no evidence as to 
how the grape got there and there is no evidence from 
which reasonable men could conclude that appellee knew 
or should have known of its existence. Accordingly, the 
eases of Brodsky v. Safeway Stores, Inc., supra, F. W. 
Woolworth Co. v. Williams, supra, Foy v. Friedman, supra, 
apply and the lower court judgment should be affirmed. 


CONCLUSION 


There was no substantial evidence upon which reason- 
able men might differ as to whether appellee knew or 
should have known of the existence of the plum or grape 
upon the floor and the jury was properly prevented from 
conjecturing as to appellants’ speculations and appellee’s 
liability. Accordingly, the lower court’s direction of the 
verdict in appellee’s favor should be affirmed. 


Respectfully submitted, 


Frank F. Roperson 
JEREMIAH C. CoLLINs 
Attorneys for Appellee 
800 Colorado Building 
Hocan & Hartson Washington, D. C. 
Of Counsel 


4 Moreover, it is inconceivable that one would designedly put sawdust on 
a. grape whereas they might upon a grayish white slimy substance. 


